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TO: John T. Alexander

On July lT,2}Oz,theDivisionofWaterRights awater

user on the Lower Fremont River Distribution der that

improvements were needed to the diversions on unt No'

100748

The July 17, 20OZ notice required that a measuriag device be installed at each diversion on the

Garkane Canal and that the headgate at each diversion on the Garkane Canal needed to be renovated

so that it would be lockable and accessible to the water commissioner'

The notice required that the improvements be completed prior to April 15' 2003'

The letter informed John T. Alexander that the diversions on the Garkane Canal associated with
t in compliance,
cease the use of

The letter also

informed John T. Alexander th atlegaraction may be initiated to enforce compliance with the notice'

On or about August 5, ZOO3, the diversions on the Garkane Canal associated with Account No'

10074g were inspected and it was determined that John T. Alexander had not complied with the July

17, 2002 notice from the State Engineer. The headgates had been renovated but the measuring

devices had not been installed.
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73-2-25. State engineer enforcement
powers.

(1) For purposes of this section, "initial
order" means one of the following issued by the
state engineer:

(a) a notice of violation; or
(b) a cease and desist order.

(2) (a) The state engineer may
commence an enforcement action
under this section if the state engineer
finds that a person:

(i) is diverting water for which no water
right has been established;

(ii) is diverting water in violation of an

existing water tight;
(iii) violates Section 73-5-4;
(iv) violates Section 73-5-9;
(v) violates a written distribution order from

the state engineer;
(vi) violates an order issued under Section

73-3-29 regarding the alteration of the bed or
bank of a nafural stream channel; or

(vii) violates a notice or order regarding
dam safety issued under Chapter 5a, Dam
Safety.

(b) To commence an enforcement
action under this section, the state
engineer shall issue an initial order'
which shall include:

(i) a description of the violation;
(ii) notice of any penalties to which a

person may be subject under Section
73-2-26; and,

(iii) notice that the state engineer
may treat each day's violation of the
provisions listed in Subsection (2)(a)
as a separate violation under
Sub sectio n 7 3 -2-26(1 Xd).

(c) The state engineer's issuance and

enforcement of an initial order is exempt from
Title 63, Chapter 46b, Administrative
Procedures Act.

(3) In accordance with Title 63, Chapter
46a, Utah Administrative Rulemaking Act, the

state engineer shall make rules necessary to
enforce an initial order, which shall include:

(a) provisions consistent with this section
and Section 73-2-26 for enforcement of the
initial order if a person to whom an initial order
is issued fails to respond to the order or abate

the violation;
(b) the right to a hearing, upon request by a

person against whom an initial order is issued;

and
(c) provisions for timely issuance of a final

order after:
(i) the person to whom the initial order is

issued fails to respond to the order or abate the
violation; or

(ii) a hearing held under Subsection (3Xb).
(4) A person may not intervene in an

enforcement action commenced under this
section.

(5) After issuance of a final order under
rules made pursuant to Subsection (3)(c), the
state engineer shall serve a copy of the final
order on the person against whom the order is
issued by:

(a) personal service under Utatr Rules of
Civil Procedure 5; or

(b) certified mail.
(6) (a) The state engineer's final order may

be reviewed by trial de novo by the district
court in:

(i) Salt Lake County; or
(ii) the county where the violation occurred.
(b) A person shall file a petition for judicial

review of the state engineer's final order issued

under this section within 20 days from the day
on which the final order was served on that
person.

(7) The state engineer may bring suit in a
court of competent jwisdiction to enforce a
final order issued under this section.

(S) If the state engineer prevails in an action
brought under Subsection (6Xb) or (7), the state

may recover all court costs and a reasonable

attomey fee.



73-2-26. Administrative penalties.

(1) (a) As part of a final order issued
under Section 73-2-25, the state
engineer may order that a person to
whom an order is issued:

(i) pay an administrative fine not to
exceed:

(A) $5,000 for each knowing
violation; or

(B) $1,000 for each violation that is not
knowing;

(ii) replace tp to 200%o of water taken; and

(iii) be liable for any expense
incurred by the state engineer or
division in investigating and stopping
the violation.

(b) The definition of "knowingly" under
Subsection 76-2-103(2) shall apply to
determinations under Subsection ( t )(a)(i).

(c) The penalties described in Subsection
(lXa) shall be in addition to:

(i) any criminal penalty established for a
violation described in Subsection (1); and

(ii) any private right of action.

(d) (i) Each day of a continuing
violation of the provisions described
in SubsectionT3-2-25(2)(t) or an
initial or final order issued under
Section 73-2-25 is a separate violation.

(ii) A penalty may not be imposed for a
violation of the provisions listed in Subsection
73-2-25(2)(a) or an initial or a final order
issued under Section 73-2-25 for a violation
occurring more than 12 months before the day
on which a notice of violation is issued.

(e) Separate violations under Subsection
(1Xd) may be consolidated for resolution in one

enforcement proceeding under Section 7 3 -2-25.
(0 The state engineer has discretion to

pursue an administrative fine, order requiring
replacement, or both.

(2) Before imposing afrne or ordering
replacement under Subsection (1), the state

engineer shall consider:

(a) the value or quantity of water unlawfully
taken, including the cost or difficulty of
replacing the water;

(b) the gravity of the violation, including the
economic injory or impact to others;

(c) whether the person subject to fine or
replacement attempted to comply with the state

engineer's orders; and
(d) the violator's economic benefit from the

violation.
(3) (a) The state engineer may require that

the water unlawfully taken be replaced after:
(i) a person fails to requestjudicial review

of a final order issued under Section 73-2-25;
or

(ii) the completion ofjudicial review,
including any appeals.

(b) The state engineer's order shall require
that replacement of water begin within one year

of the day on which:
(i) the time period for requesting judicial

review of a final order issued under Section 73-
2-25 expires without a person requesting
judicial review of the final order; or

(ii) the completion ofjudicial review,
including any appeals.

(4) Water replaced under Subsection (3)

shall be taken from water that the person

subject to the order requiring replacement
would be entitled to use during the replacement
period.

(5) (a) Ifthe state engineer issues an order
requiring replacement, a copy of the order shall
be placed in the Division of Water Rights'
water rights records.

(b) The order requiring replacement shall
constitute a lien upon the water right affected if
the state engineer files a notice of lien in the
office of the county recorder in the county
where the place of use of the water right is
located.

(c) A notice of lien under Subsection (5Xb)
shall include a legal description of the place of
use of the water right.

(6) Any monies collected under this
section shall be deposited into the
General Fund.


